Censorship — Decency— Obscenity

Philadelphia Volunteer Lawyers for the Arts

A program of the Arts & Business Council of Greater Philadelphia e y;

Phone: 215.790.3836, ext. 1
Fax: 215.790.3888

200 S. Broad Street, Suite 700
Philadelphia, PA 19102

v, Chines
TWo F:I(éale,. P of

‘Ollll(-i/
I'Ces' O ’l('i{]()/,/

o) ][(.)

(.
(e]

PVLALegal@artsandbusinessphila.org
www.artsandbusinessphila.org/pvla

Censorship— Decency— Obscenity

What is censorship?

Censorship occurs when another party prevents the public

or private display of a work of art because that party finds
something about it offensive. This includes a wide range of
activities— painting over a mural, forbidding the production
of a play, or changing the lyrics of a song. The censorship may
be the result of governmental review or review by a private
individual or group.

In the case of a private venue — such as a theater, a gallery,

or a recording studio —an artist will likely have a contract with
the venue that speaks to either the content of the work or who
will have the responsibility of determining the decency of the
work. Often, those who own or control a venue will also want
some control over the content of the work presented there.
Therefore, a venue contract will likely include a clause to
maintain such control.

While city and state agencies may provide artists with funds

to hone and produce their craft, such funds may come with the
caveat that the artwork must meet their individual standards
for decency. These standards may vary by location. Municipali-
ties, who fund the project with tax dollars, often want some
measure of control over the content of the artwork, especially
if it will be displayed publicly. Therefore, a municipality is likely
to require that any artwork commissioned for public display
adhere to a certain standard of decency so as not to offend

the community.

It is worth noting that there is a judicial bias against arbitrary,
i.e. unreasonable, censorship which mirrors the bias of a free
citizenry that values free speech. Therefore, any regulations
regarding censorship, or acts of censorship, must be narrowly
drawn and confined to clear and precise standards. Often,
“indecent” or “obscene” things are the targets of censorship.
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What does indecency mean?

Black’s Law Dictionary (8th Ed.) defines indecency as being
“[t]he state or condition of being outrageously offensive,

especially in a vulgar or sexual way. Unlike obscene material,

indecent speech is protected under the First Amendment.”’

As this definition suggests, it is difficult to pin down an exact
rule for determining whether to classify something as decent
or indecent, since what is decent to one person may not be
decent to another. This results in determinations of decency
that are based on inconsistent and subjective standards. The
standard for judging decency is based on the average person
in the community, not by the most accepting or the least toler-
ant person. These standards for decency are often based upon
a moral, ethical, or religious rationale. As a result, people are
often passionate about what they believe is decent and what
they believe is indecent.

One school of thought is that the First Amendment standard
of free speech does not allow for an artist to offend others, par-
ticularly when the artwork is displayed in a public space

or funded by public money. This belief is that tax money
should not be used to support, maintain, or display artwork
which they consider to be indecent. By contrast, others feel the
First Amendment right of free speech should protect any work
in any forum, regardless of how the work was funded. This feel-
ing is often based on the notion that an artist should be able to
create any work that he or she feels inspired to create, and that
this work should not be limited based on the perception that

it is controversial.

Decency is generally a separate issue from the quality of the
work. However, if a controversial work is rejected, it is possible
that rejection and censorship have crossed paths. A work could
be rejected for its subjective quality alone. However, a work
could be rejected for public display based on the controversial
content. It is important to try to distinguish between the two
types of rejection, because rejection based on a subjective
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judgment of quality cannot create a First Amendment violation.
Where no distinction can be drawn, it will still be very difficult
for an artist to show that his or her work was censored instead
of being rejected for a lack of artistic value.

Finally, it is important to keep in mind that indecency is con-
text-sensitive. While something indecent may be prohibited
from being broadcast over radio or the TV due to FCC regula-
tions (such as George Carlin’s “Seven Words You Can Never Say
on Television”), the same offensive text may be published in

a book or magazine and be protected as free speech.

What is obscenity, and how is it different from indecency?

Obscenity is defined by Black’s Law Dictionary (8th Ed.) as “the
characteristic or state of being morally abhorrent or socially
taboo, esplecially] as a result of referring to or depicting sexual
or excretory functions.” Pornographic images, by themselves,
are not automatically obscene if they merely represent the
nude human form. Some representations of sexual activity may
also fall short of being labeled obscene, depending on the mor-
als of the community. The line is not always clear, but it exists.

Unlike indecency, obscene speech is not protected by the First
Amendment. As such, words alone can be legally obscene. The
line between indecency and obscenity is not entirely clear, but
what is clear is that indecent material is a rung below obscene
material. While indecent materials cannot be banned entirely
due to First Amendment considerations, obscene materials
may be banned entirely.

Since obscene materials are not constitutionally protected as
free speech or free press, states may regulate this area under
their police power, so long as the regulations and laws do

not deprive citizens of their constitutional rights. Therefore,
under the Constitution, owning obscene materials privately is
generally not a crime, but giving, receiving, distributing, selling,
transporting, or importing obscene material may be a crime.
Further, just because an adult consented to viewing obscene
material does not automatically mean that the material

is immune from state regulation.

In a constitutional sense, the test for obscenity, laid down

by the United States Supreme Court in Miller v. California,

is whether the challenged work, taken as a whole, lacks serious
literary, artistic, political, or scientific value. The key to clas-
sifying something as obscene requires ascertaining whether

it involves the “prurient interest,” which the United States
Supreme Court defined as “material having a tendency to
excite lustful thoughts.” In making this determination, the
work must be considered in its entirety, and not by looking

at a simple fragment of it.

The results of the test may vary depending on the community.
For example, a play, song, or painting involving a homosexual
relationship or sex act may not be considered obscene by some
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while being considered obscene by others, and some people
may find it to be indecent but not obscene. For items that
appear on the internet, the community standard may seem
harder to pin down. While a website may originate in New York
City, that same webpage might be viewed by someone who
resides in Anchorage, Alaska. A court may elect to use the com-
munity standards of either New York City or Anchorage.

Federal Grants and Censorship — Money from the National
Endowment for the Arts

The NEA was established in 1965 as part of the National Foun-
dation on the Arts and Humanities. In 1990, responding to two
separate NEA-supported displays of controversial photographs
taken by Robert Mapplethorpe and Andres Serrano, Congress
added what is now known as the “decency clause” to the act
that created the NEA. The clause stated that the NEA can only
subsidize artists whose work takes into consideration “general
standards of decency and respect for diverse beliefs and values
of the American public”While the constitutionality of this addi-
tion has been challenged as being too vague a standard, the
United States Supreme Court upheld the language in the 1998
case NEA v. Finley. Therefore, the decency of a particular artist’s
work may be determined by the NEA. Currently, it is not a viola-
tion of the First Amendment rights of an artist for the NEA to
withhold funding based on the “decency” of a work. For more
information, see http://www.csulb.edu/~jvancamp/intro.html.

As mentioned previously, federal law leaves determinations of
censorship, decency, and obscenity of art in its many and vari-
ous forms to the discretion of the individual states. For example,
a piece of public art considered indecent in Pennsylvania could
very well face no objection if it were displayed in New Jersey.

Pennsylvania Censorship/Obscenity Laws

Chapter 18, Section 5903 of the Pennsylvania Statutes makes it

a crime to display, distribute, exhibit, design, photograph, print
or publish obscene materials. In addition, the statute makes it a
crime to “produce, present or direct any obscene performance.”

The statute defines obscenity in a way that mirrors the United
States Supreme Court’s test: “‘Obscene! Any material or perfor-
mance, if: (1) the average person applying contemporary com-
munity standards would find that the subject matter taken as

a whole appeals to the prurient interest; (2) the subject matter
depicts or describes in a patently offensive way, sexual conduct
of a type described in this section; and (3) the subject matter,
taken as a whole, lacks serious literary, artistic, political, edu-
cational or scientific value!” All three of the statutory require-
ments must be met in order for a work or display to be deemed
obscene under the law. In addition, it is the responsibility of a
jury to determine whether the “average person,”in the State

of Pennsylvania, would consider the material in question to

be obscene. For example, using previous Pennsylvania cases
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as a guide, nudity by itself in artwork is typically allowed while
nudity accompanied by exceptionally lewd acts, or dancing
nude before an unsuspecting audience (i.e. a nude perfor-
mance piece in a public place), is often considered obscene.

The statute allows for the Commonwealth to take criminal
action against those who violate it. The Commonwealth has
two options: an injunction or criminal charges. First, the Com-
monwealth can seek an injunction, preventing the showing

or planned showing of the purportedly obscene material.

An injunction means that the work would have to be removed
from where it is being displayed, shown, or staged. Second, the
Commonwealth can pursue criminal charges. A first violation of
the statute is considered a misdemeanor (maximum one year
in jail), and a second violation is considered a class three felony
(maximum seven years in jail). In addition, a first violation of the
statute that includes the dissemination of obscene materials

to a minor is a class three felony (maximum seven years in jail),
and a second such violation is a class two felony (maximum ten
years in jail).

The statute has survived several constitutional challenges

on grounds of being too vague. Pennsylvania’s Supreme Court
has determined that this statute is specific enough in what it
prohibits, and therefore provides a potential violator with the
appropriate notice of the law.

New Jersey Censorship/Obscenity Laws

Under New Jersey law (N.J. Stat. § 2C:34-2), a person who sells,
distributes, rents or exhibits obscene material to a person 18
years of age or older commits a crime of the fourth degree
(maximum eighteen months in jail).

“Obscene material” means “any description, narrative account,
display, or depiction of sexual activity or anatomical area
contained in, or consisting of, a picture or other representation,
publication, sound recording, live performance, or film, which
by means of posing, composition, format or animated sensual
details: (a) depicts or describes in a patently offensive way,
ultimate sexual acts, normal or perverted, actual or simulated,
masturbation, excretory functions, or lewd exhibition of the
genitals, (b) lacks serious literary, artistic, political, or scientific
value, when taken as a whole, and (c) is a part of a work, which
to the average person applying contemporary community
standards, has a dominant theme taken as a whole, which
appeals to the prurient interest.” Just as with the United States
Supreme Court’s test, the material must meet these three stan-
dards to be considered obscene. Additionally, according to the
statute, “the ‘contemporary community standard’to be applied
in enforcement of the statute must comport with the limita-
tions imposed on the State and the freedoms guaranteed the
individual by the First Amendment, and such a standard must
necessarily be uniform throughout the nation.”
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Therefore, in New Jersey, a film containing a sexual act may be
shown to paying customers over the age of 18 without violat-
ing the obscenity law, but the same film displayed in a public
space and viewable by all ages would be a violation.

Delaware Censorship/Obscenity Laws

Under Delaware law (Chapter 11, Section 1361), a person is guilty
of obscenity when he or she knowingly “[s]ells, delivers or
provides any obscene picture, videotape, video game, writing,
record, audio cassette tape, compact disc or other representa-
tion or embodiment of the obscene; ... Presents or directs an
obscene play, dance or performance or participates in that por-
tion ... which makes it obscene; ... Publishes, exhibits or oth-
erwise makes available any obscene material; ... Possesses any
obscene material for purposes of sale or other commercial dis-
semination; or... [has obscene material in view in a store open
to minors under the age of 12]"This offense may be punished
by up to two years in jail, with subsequent violations carrying a
minimum sentence of $5,000 and 9 months imprisonment

for individuals. Any offense involving a person under the age
of 18 carries with it a maximum of five years in jail.

Delaware defines obscenity in Chapter 11, Section 1364 as
follows: “Material or live conduct is obscene if: (1) The average
person applying contemporary community standards would
find the material or conduct, taken as a whole, appeals to the
prurient interests; and (2) The material depicts or describes or
the live conduct portrays: a. Patently offensive representations
or descriptions of ultimate sexual acts, normal or perverted,
actual or simulated; or b. Patently offensive representations or
descriptions of masturbation, excretory functions, and/or lewd
exhibitions of the genitals; and (3) The work or conduct taken
as a whole lacks serious literary, artistic, political or scientific
value!” Again, this definition closely parallels the test offered
by the United States Supreme Court and, as is the case in

New Jersey and Pennsylvania, nudity alone is not sufficient to
label something as obscene in Delaware. However, if the work
involves nothing more than “lewd exhibition of the genitals,”
even without involving any sexual activity, it may be found
obscene.

What Should I Do If I Feel My Work Is Being Censored ?

If you feel that your work is being unlawfully censored, and

the entity that is censoring your work cannot be swayed in its
decision, there are First Amendment rights groups that may

be able to help you. The most prominent of these groups is

the American Civil Liberties Union (ACLU). The purpose of this
organization is to defend the Bill of Rights. In addition, there
are active organizations in many states that seek to assist artists
whose work has been censored.
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If you feel that it is necessary to retain an attorney, the type of
attorney you will want to hire will depend on the nature of your
situation. In a situation where you have an agreement with a
private entity, such as a theater or a gallery, you will likely want
to retain an attorney who specializes in contract law. However,
in a situation where the local government, city or state, has
censored your work, you will want to retain an attorney with
significant experience in First Amendment matters. Finally, and
it may seem obvious, if the local government begins criminal
prosecution against you, you will need to retain a criminal
defense attorney.

For civil matters, it may also help to contact the Philadelphia
Volunteer Lawyers for the Arts at (215) 790-3836, ext. 1. If you
live outside of the Philadelphia area, there are similar organiza-
tions throughout the U.S. A list of such organizations can be
found on our website at www.artsandbusinessphila.org/pvla/
pvlaresources.

If you think your situation involves censorship, obscenity or
indecency, it is wise to consult an attorney. The attorney will be
able to give you a sense of how your work may be impacted by
these areas of law. For more information regarding this issue,
or any other arts-related legal issue, contact:

Philadelphia Volunteer Lawyers for the Arts
200 South Broad Street, Suite 700
Philadelphia, PA 19102

(215) 790-3836, ext. 1

Fax: (215) 790-3888

PVLAlegal@artsandbusinessphila.org
www.artsandbusinessphila.org/pvla
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