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Why Form a Nonprofit Corporation?

Nonprofits come in many forms—examples include hospitals,
churches, soup kitchens, and the National Football League.
A“nonprofit”is an organization where any surplus profits
generated must be kept within the organization. The largest
category of nonprofit entities is the 501(c)(3) charitable organi-
zation. Generally, 501(c)(3) nonprofit organizations are formed
to operate exclusively for charitable, educational, or cultural
purposes. If you are considering advancing some cultural or
educational goal by putting on performances, making presen-
tations in schools, or distributing informational literature, then
the nonprofit structure offers a way to accomplish this goal
with substantial tax incentives. The nonprofit corporate form
allows you to avoid personal liability for the debts of the orga-
nization. It also permits those principally involved in operations
to draw a salary as compensation for their efforts.

The primary advantage to nonprofit status for an organiza-
tion is that it will be eligible to receive both public and private
grants. The law requires that government sources of funding
such as the National Endowment for the Arts only provide
grants to nonprofits. Many private sources of funding have
similar requirements. Another critical feature of the 501(c)(3)
charitable organization is that both individuals and corpora-
tions may make tax deductible charitable donations. These
circumstances provide valuable aid to fundraising efforts.

There are also disadvantages to nonprofit status.

Nonprofits cannot distribute any earnings to investors; all rev-
enues must serve to further fund the organization. Nonprofits
are also not owned by anyone. Those principally involved with
the organization cannot sell their interest. There are additional
restrictions to organizing as a 501(c)(3) charity. Earnings cannot
benefit private individuals associated with the organization.
Nonprofit organizations may not engage in political activ-
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ity —lobbying activities are restricted and no participation
in political campaigns is allowed. Nonprofits must also publicly
divulge their tax returns.

Once you have decided to form a nonprofit organization, the
next step is addressing your commitment to the cost and time
requirements for start-up.

Creation of a Nonprofit Organization

Most nonprofit organizations are corporations, although they
may take other forms. To form a nonprofit corporation, a per-
son must file in two places: with the federal government and
with the state where the corporation is being formed. This pro-
cess involves a substantial amount of paperwork, but the work
is not insurmountable if you remain organized. Two options
exist for completing formal filing procedures —

(1) completing the paperwork yourself or (2) hiring an attorney.
The first option will be less expensive as you will only incur the
necessary filing fees. However, if you choose to complete the
paperwork and file without an attorney’s help you must be
mindful of the time it will consume.

Nonprofit organizations should be registered both with the
Internal Revenue Service (by obtaining 501(c)(3) status) as

well as with the state government where you intend to oper-
ate. While the filing requirements differ between the federal
government and within each state, certain basic common
obligations do exist. First, the organization must choose and
register a name. Secondly, the organization must draft Articles
of Incorporation. Third, the organization must prepare bylaws.

Choosing a Name

When filing with the state, the state will check a list of corpo-
rate names already on file to ensure that your name is not too
similar. Names may be rejected for being too similar in either
spelling or phonetic pronunciation, even if the two names
are not exactly the same. If another organization is using your
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corporate name as a service mark or trademark, it may prevent

you from using the name in association with your organization.

For example, a new nonprofit organization could not use the
name “Smart Water” as it is already trademarked by another
organization. The US Patent and Trademark office (http://www.
uspto.gov/patft/) has an online database to search for trade-
marks currently in use. While only registered trademarks will
populate the results, the website is still a useful tool to help
your organization avoid possible future difficulties.

Filing Articles of Incorporation

Many states aid the process of filing Articles of Incorporation
by providing sample or “ready-to-use” forms. State law,

not Federal law, governs what must appear in the Articles.
The important aspects of the Articles will be a statement of
your organization’s purpose and the names of those who

are incorporating the nonprofit. Articles in Pennsylvania also
include information on the terms of existence (perpetual or
limited), organization of the entity, and means for dissolving
the entity. After the articles are filed with the state, those who
formed the corporation generally appoint members to the
Board of Directors. Articles may be completed with the aid of
an attorney or independently. But it is always a good idea to
have an attorney review your documents.

Drafting Bylaws

Your organization’s bylaws are the rules which govern the
organization. They serve as an internal affairs manual contain-
ing the rules and procedures for holding meetings, electing

directors and officers, and dealing with other corporate formali-

ties. Bylaws must conform to the legal requirements of the
IRS and the state in which you register. While many sources
provide form bylaws your corporation may adopt, you should
be prepared to make changes to meet both state and federal
requirements. Bylaws also regulate the exercise of control
over the organization. So, if any conflicts should arise, the
bylaws will play a crucial role in resolving the dispute. As with
the Articles of Incorporation, you will ultimately have to
decide whether to complete them independently or with
legal assistance.

How Much Will it Cost to Complete the Process?

Filing Fees

To incorporate as a nonprofit, one must pay fees to both the
federal government and also to any applicable state govern-
ments. Determining fees to the federal government depends
on the amount in gross receipts your organization expects to
earn. If you anticipate your nonprofit will receive no more than
$10,000 during each of its first four tax years, it will cost $300
to process the 501(c)(3) application. If the amount will exceed
$10,000 during the first four tax years, the application fee
increases to $750. Costs for filing with state governments will

This resource is provided by the Philadelphia Volunteer Lawyers for the Arts, a program of Arts & Business Council of Greater Philadelphia

vary. The IRS website provides further explanation of user fees
(http://www.irs.gov/pub/irs-tege/rp2008_8.pdf). You may also
contact IRS Customer Account Services at 1-877-829-5500 for
additional information.

Legal Fees

Should you choose to employ a lawyer to assist you in

the process, you will be billed in one of two basic ways.

The lawyer may either require a flat fee or bill you for an
hourly rate. The amount will vary between different lawyers.
You should note, however, that it is difficult to accurately
generalize about legal costs.

If you choose not to use a lawyer’s assistance to complete the
paperwork, you must understand that even though you filed
your application without legal assistance, you will still be incur-
ring potential legal liabilities. Your ongoing legal responsibili-
ties as either an officer or board member of a nonprofit corpo-
ration will be the same, regardless of whether or not a lawyer
assisted in the formation of your organization. Be aware that a
lawyer can be of inestimable assistance in advising you about
matters. If you can afford to employ a lawyer’s assistance in
this process, it is recommended to do so. If not, PVLA provides
assistance to arts-related nonprofit entities for issues that may
arise after formation is complete.

How can PVLA help with the process?

Philadelphia Volunteer Lawyers for the Arts is devoted to
providing legal assistance to the artistic and cultural commu-
nity. PVLA can arrange, at no cost to you, a one time phone
consultation with a lawyer who should be able to assist you.
Please note that PVLA unfortunately cannot arrange for an
attorney to complete the nonprofit 501(c)(3) application
process as a pro bono matter. However, we can refer you to
attorneys in the Philadelphia area who will perform the process
for reduced rates. Should you have any further questions, feel
free to call PVLA, Monday through Friday between 10AM and
6:00PM at (215) 790-3836 ext. 1.
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Additional Resources

IRS Website
http://www.irs.gov

Form 1023 - Application for Recognition of Exemption
http://www.irs.gov/pub/irs-pdf/fi023.pdf

Pennsylvania Bureau of Charitable Organizations
http://www.dos.state.pa.us/char/site/default.asp

Pennslyvania Nonprofit Articles of Incorporation Filing Form
http://www.dos.state.pa.us/corps/lib/corps/20/7/5306-7102b.pdf

Nonprofit Start Up FAQ/Sample Bylaws
& Articles of Incorporation
http://www.delawarenonprofit.org/infocentral/startup.php

How to Form a Nonprofit Corporation
By Anthony J. Macuso, Nolo Press
http://www.artsandbusinessphila.org/pvla/pvlabooks.asp#6

Philadelphia Volunteer Lawyers for the Arts

200 S. Broad Street, Suite 700, Philadelphia, PA 19102
Phone: 215-790-3836, ext 1. Fax: 215-790-3888
http://www.artsandbusinesscouncil.org/pvla
PVLAlegal@artsandbusinessphila.org

Other titles in this series:

- Fair Use Guide - Transformative Works and Copyright

« An Artist’s Guide to Wills and Estates for Visual Artists

« Finding a Live/Work Space for Artists + Music Licensing

« Censorship, Obscenity, and Indecency » Nonprofit Incorporation

« Guide to Licensing Stock Photography « Music Performing Rights Organizations

- Documentaries— A Sample Release Form  * Music Publishing—A Sample Contract

« Intellectual Property — An Artist’s Primer between Composer and Publisher
« The Right to Publicity

« Parody and Satire
+ A User-Friendly Guide to Copyright
« Financing your Film Project

+ “The Naked Cowboy v. M&M" - An
Explanation of Trademark Infringement

« The Visual Artists Rights Act of 1990
» Privacy and Photography
- Invasion of Privacy

This resource is provided by the Philadelphia Volunteer Lawyers for the Arts, a program of Arts & Business Council of Greater Philadelphia

page 3



